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I. General Comments

Currently non-profit and other non-commercial legal entities that rely on public funding
programs are often not able to access this funding due to state aid law. With regard to
funding that is made compliant with state aid law via the General Block Exemption
Regulation (Regulation (EU) No. 651/2014) [hereinafter: GBER] this is mainly due to the
fact that the GBER is almost blind to the special legal nature of these legal entities and
the resulting restrictions on their legal, actual and financial scope for action: The aid
intensities provided for in the GBER regarding social, environmental and, in particular,
energy efficiency measures are set too low for non-profit and non-commercial legal
entities; and the definition of the single undertaking is not sufficiently clear which results
in legal uncertainty and time-consuming bureaucracy. We provided detailed comments
on these and other shortcomings in the design of the GBER as part of the 2025
consultation’.

Unfortunately, the European Commission has taken neither of these shortcomings nor
the amendments to the GBER that we requested into account in its draft for a revised
GBER that was published on February 25, 2026 [hereinafter: draft GBER]. We therefore
fear that non-profitand non-commercial legal entities will continue to not be able to make
use of funding programmes that are made state aid compliant with via the revised GBER.
The inability to access these programmes has the potential to pose an existential threat
to non-profit entities in the foreseeable future, because the investment costs that they
face for adapting their social, health, care and education-related services to the
challenges of climate protection and climate resilience alone are immense?. We already
witness that a number of non-profit and non-commercial legal entities are reducing their
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public welfare-oriented activities and some are even abandoning them altogether. As
non-profit and other non-commercial legal entities play a key role in providing the
population with a wide range of social, health, care and education-related services, this
development is also likely to significantly impair or even jeopardize these sectors in
general.

Il. Shortcomings

Due to their non-commercial orientation and their specific legal constitution, tax-
privileged non-profit, charitable and church legal entities [hereinafter: non-profit entities]
within the meaning of the German Abgabenordnung are unable to bear the costs of
adapting the services they provide to the challenges of climate protection and climate
resilience from their own resources. This is because their legal acknowledgment as non-
profit entities under German law comes with the obligation to reinvest without delay any
surpluses they generate in the public-welfare purposes they pursue. As a result, these
entities can only build up very limited financial reserves and even less capital for medium
or long-term investments, which by far do not amount to the funds they urgently need to
adapt to the requirements of climate change, climate resilience and digitalization. As
their tax-privileged status under the German Abgabenordnung also prohibits them from
distributing returns to investors, they cannot raise private investor funds either to finance
the necessary climate protection and climate resilience-related adjustments.

These legal and actual limits for non-profit and non-commercial legal entities to build up
sufficient financial reserves and investment capital result in their inability to close with
their own funds the financing gap that remains between the actual costs and the State
funding that can be given according to the aid intensities currently permitted in the GBER.
These aid intensities and now again the aid intensities allowed for in the draft GBER are
therefore for the most part too low for these legal entities to allow them to make use of
state funding programs that are made state aid compliant via the GBER. Finally, practical
experience has shown that non-profit and predominantly non-commercial legal entities,
mustering all the financial resources at their disposal, require aid intensities of at least
80% or more in GBER-compliant funding programs in order to be able to use these
programs at all. Itis therefore necessary to increase the aid intensities in the future GBER
for these legal entities so that they allow an overall aid intensity of 80%.

The most reliable and legally sound solution for this purpose is to insert the legal concept
of "non-profit entities" that already exists in European state aid law into the GBER and to
grantthem an additional aid intensity supplement tied to their qualification as “non-profit
entities”. These entities according to European law and more precisely Article 2 (1) lit. h
of the SGEI De minimis Regulation are characterized by the fact that they primarily serve



to undertake social tasks, that they reinvest any profits and carry out predominantly non-
commercial activities. This definition reflects essential characteristics of non-profit and
church legal entities under German law, which therefore also qualify as "non-profit
entities" under European law.

In sum, if these non-profit entities are to continue to play a key role in the provision of
public welfare services in the health, care, social and education sectors in the future, as
itisinherentin Germany’s social constitution, the legal concept of "non-profit entity", i.e.
the definition of this category of undertaking (Amendment 1) and the clarification that
non-profit entities cannot be part of or linking element in a single undertaking
(Amendment 2), must be included in the revised GBER; then, specifically for these "non-

profit entities ", a separate and additional aid intensity supplement needs to be
introduced in the block exemptions essential to the provision of their services, some in
Section 5 (aid with a social objective) and some in Section 6 (aid for environmental
protection) in Chapter lll of the draft GBER, thereby bringing the aid intensities for non-

profit entities inthese block exemptions to an overall of 80% (Amendments under 3).

lll. Necessary Amendments
1. Amendment: Adoption of the definition of "non-profit entity" in the GBER

In order to anchor the legal concept of "non-profit entities" in the GBER, their definition
from Article 2(1) lit. h of the SGEI de minimis Regulation and Recital 12 of the SGEI
decision must first be incorporated into the GBER. The inclusion and specific
designation of this category of undertakings in the GBER is justified by their special
characteristics pointed out in their definition: Non-profit entities must primarily serve
to fulfill social tasks, reinvest any profits and carry out predominantly non-commercial
activities. As such, they differ not only fundamentally from traditional commercial
enterprises, but also significantly from the "social enterprises" newly included in the
draft GBER by the European Commission - as do non-profit and church legal entities in
Germany. According to Article 2 No. 92 of the draft GBER, “social enterprises” only have
to reinvest half of their profits in the achievement of their primarily social objectives
and can distribute the rest as returns to investors or members as long as these
distributions do not undermine their primarily social objectives. These “social
enterprises” are therefore capable to build up financial reserves and capital for
medium as well as long term investments, they can even raise private investor money.
A non-profit entity, however, can do neither if it wishes to remain a non-profit entity. For
this reason, the aid intensity supplements of the draft GBER tailored to social
enterprises are neither suitable nor sufficient for non-profit entities. Treating them as
“social enterprises” under the draft GBER would jeopardize their economic existence.



We therefore request that the following amendment be included in the future GBER:

Article 2
Definitions
Definitions of terms that first appearin Section 5 of Chapter Il
(109 new) ‘non-profit entity’ means an entity irrespective of its legal status (organised
under public or private law) or way of financing, whose primary purpose is to
undertake social tasks, which reinvests any profits gained and which
predominantly engages in non-commercial activities. Where such an entity
pursues commercial activity, it must ensure accounting separation for the
financing, the costs and the revenues of those commercial activities from
the non-commercial activities;

Brief Justification:

Non-profit entities within the meaning of Article 2(1) lit. h of the SGEI de minimis Regulation
differ not only fundamentally from traditional commercial enterprises, but also significantly
from social enterprises as they are defined in Article 2 (92) of the draft GBER. The specific
legal constitution of non-profit entities results in substantial restrictions for building up

financialreserves andraising investment capital, restrictions that social enterprises do not
have. Thus, non-profit entities require higher aid intensities. The GBER must take these
special features and requirements of non-profit entities into account. For this reason and
in order to ensure consistency with the SGEI instruments, the legal concept of the "non-
profitentity" and its definition from Article 2 (1) lit. h of the SGEI de minimis Regulation must
be adopted into the GBER. Since thefirstaid intensity to be increased for non-profit entities
is contained in Section 5 of Chapter lll of the draft GBER, itis the part of Article 2 of the draft
GBER relating to this section where the definition of the “non-profit entity” has to be
inserted.

2. Amendment: Clarification that non-profit entities cannot be a part of or linking
element in a single undertaking

In addition to the inclusion of the category of non-profit entities in the revised GBER, it
must also be clarified that non-profit entities can neither be a part nor a link in the
formation of a single undertaking. This clarification is nhecessary both for the correct
identification of the aid recipient and for the registration in the GBER register. State aid
practice shows that funding authorities applying the GBER continue to have
misperceptions and misinterpretations of the structures of non-profit entities as
linking elements in a single undertaking, which not only delay funding application
procedures by years, but often also lead to incorrect results.



The fact that non-profit entities can be neither a part nor a link in the formation of a
single undertaking, however, is a direct consequence of the absence of constitutive
elements of a single undertaking: a single undertaking requires a relationship of
dominance or control that must reach the level of intensity implied in the relations
described in Article 3(3) of the SME Recommendation. The structures emanating from
non-profit entities, though, regularly leave the supposedly controlled undertaking with
independent decision-making powers that contradict the assumption of the intensity
of control required for the constitution of a single undertaking. This reality was already
recognized for public bodies many years ago in recital 4 of the General de minimis
Regulation. In recent year it has been acknowledged as well for non-profit entities in
Article 2 (2) sentence 3 in conjunction with Recital 8 of the SGEI Regulation and Article
1 sentence 2 in conjunction with Recitals 8 and 12 (footnote 8) of the SGEI decision.
The fact that non-profit entities regularly do not have sufficient control over the legal
entities that are structurally connected to them in order to constitute a single
undertaking is due to them being set up to providing the population in urban as well as
rural areas with profit-independent public welfare services, which necessarily require
autonomous decision-making powers to adapt to the needs of the local level. In
contrastto the links required for the formation of a single undertaking, these structures
are neither supposed to strengthen economic power, nor do they lead to a
strengthening of economic power typical of a single undertaking. After all, non-profit
entities must, if they wish to continue to be non-profit entities, continue to meet the
corresponding requirements of EU law. Thus, whether they have connections to other
undertakings or not, they continue to be subject to the same legal restrictions ensuring
that they engage predominantly in non-commercial activities and reinvest possible
surpluses in their public welfare purposes.

The reasons why structural connections between non-profit entities and other
economically active legal entities do not meet the definition of a single undertaking lie
therefore in the special features of both these structures and the legal nature of non-
profit entities. Consequently, the result that they do not qualify as a single undertaking
cannot depend on whether the legal entity connected to the non-profit entity provides
SGEI or other services or whether the SGEI instruments apply or not. Instead, this
result must be taken into account wherever the concept of single undertaking applies,
thus also in the GBER.

We therefore request that the following amendment be included in the future GBER:



Article 2
Definitions
Definitions of terms that first appear in Chapterl {(...)

(3) 'undertaking' or 'single undertaking' means any entity engaged in an economic
activity. Several separate legal entities may be considered to form one economic unit,
and therefore one undertaking, because of controlling shares and other functional,
economic and organic links. The mere fact of holding shares, even controlling
shareholdings, is insufficient to characterize such a link. Enterprises that have no
relationship with each other, except for the fact that each of them has a direct
link to the same public body orbodies, or to the same non-profit entity or entities
shall not be treated as a single undertaking.

Brief Justification:

Structural links between non-profit entities and other economically active legal entities do
notfulfillthe constitutive elements of a single undertaking. This is because they do not lead
to a sufficient degree of control between one entity and the other, nor do they generate a
strengthening of their economic power typical for a single undertaking. Thus, it follows
directly from the application of the concept of single undertaking that non-profit entities
can neither be a part of a single undertaking nor can they constitute a link for the formation
of a single undertaking. As the reasons for this are of a structural nature as well as
connected to the legal constitution of non-profit entities, this result is true irrespective of
whether the undertaking connected to the non-profit entity in question provides SGEI or
services of a different qualification. Thus, the exclusion of non-profit entities from a
qualification as a single undertaking must be taken into account not only in the SGEI De
minimis Regulation and the SGEI Decision, where it has already been recognized, but also
in the GBER. In the context of the GBER, this is relevant, among other things, for the correct
identification of the State aid recipient and the correct entry in the GBER State aid register.
As the concept of the single undertaking used in this register cannot, as a concept of Union
law, be different from the one applied in the De minimis State aid register and the SGEI
Decisionregister, the definition of the single undertaking must be the same in allthree legal
instruments.

3. Amendments: Introduction of aid intensity supplements for non-profit entities

Due to their legal restrictions under German law and their characteristics under Union
law, non-profit entities can only build up a very limited financialreserves and even less
capital for medium or long-term investments. As they are not allowed to distribute
returns to investors, they are not in a position to draw on private funding or risk
financing either. Non-profit entities therefore require an aid intensity supplement in the
block exemptions of the GBER that are relevant for the provision of the social, health,
care and education-related services they provide. The block exemptions which are
relevant in this regard are set out in Sections 5 (aid with a social objective) and 6 (aid
for environmental protection) of Chapter lll of the draft GBER. The aid intensities these



block exemptions currently allow for need to be complemented with a separate
additional aid intensity supplement specifically for non-profit entity and tied to the
qualification as a non-profit entity that needs to bring the overall aid intensity to a total
of 80%, if possible.

We therefore request the inclusion of an additional aid intensity supplement
specifically for non-profit entities in the following three block exemptions of the GBER:

Article Aid intensity | Brief Justification
draft GBER supplement

1. 4485 +20% According to their definition in Article 2 No. 92 of the
draft GBER, “social enterprises” only have to reinvest
half of their profits in their purposes and can offer
returns to attract investors. Non-profit entities, on the
other hand, must reinvest all of their profits for their
actual purposes and cannot distribute profits.
Consequently, non-profit entities should be provided
with an aid supplementtwice the 10% granted to social
enterprises, thus an aid intensity supplement of 20%.

Amendment:

5. The aid intensity shall not exceed 50% of the eligible costs.

(a) Itmay beincreased, up to a maximum aid intensity of 100 % of the eligible
costs, as follows:
- (...)

- by 20 percentage points for aid to non-profit entities

2. 5588(c) (i) +50 % Non-building-related energy efficiency measures play
an important role in the organization and provision of
social, health, care and education-related services.
However, the aid intensity provided for in this block
exemption is far too low for non-profit entities to be
able to bridge the financing gap with their own
resources.

Amendment:

(8) The aid intensity shall not exceed:

(a) (--r)

(b) (")

(©) The aid intensities under points (a) and (b) may be increased by:

(1) 5 percentage points for aid granted to medium-sized undertakings and,

10 percentage points for aid granted to small undertakings and 50
percentage points for aid granted to non-profit entities or, alternatively,
10 percentage points where the total aid amount does not exceed EUR
1.5 million per undertaking, per project, for aid to any undertaking,
regardless of its size;

(i)




3. B6 8 11 (c) (v)
(new)

+40 %

There is an immense need for State funding for the
climate protection- and climate resilience-related
renovation of buildings used for the organization and
provision of social-, health-, care- and education-
related services. However, the aid intensities currently
provided for in the draft GBER are too low for non-profit
entities to make use of them. They therefore need to be
increased. Since, unlike “social enterprises” under
Article 2 No. 93 of the draft GBER, non-profit entities
must reinvest all of their profits for their public welfare
purposes and cannot attract investors due to the
inability to distribute returns, they should receive twice
the 20 % aid intensity supplement provided for “social
enterprises”, thus an aid intensity supplement of 40%.

Amendment:

)

(c) The aid intensities in points (a) and (b) may be increased by the following
percentage points up to a maximum of 90 % of the eligible costs:
(i) - (iv) (-

(v) by 40 percentage points in the case of aid for non-profit entities.

Berlin, 13" of March 2026




