
 

 

 

 

 

Working translation 
 

Proposed amendments to the 
second draft 

of the General Block Exemption Regulation  

 

I. General remarks 

We welcome the second draft of the General Block Exemption Regulation (hereinafter 
“draft GBER 2”). We acknowledge that, compared with the first draft of 25 February 2026, 
the Commission has introduced a number of changes intended to accommodate some 
of the central concerns we raised in our earlier comments.1 In a number of respects, 
however, the manner in which those changes have been framed still leaves a real risk that 
non-profit entities and legal entities that predominantly engage in non-commercial 
activities will continue to be unable to draw on public funding rendered compatible with 
the State aid rules under the GBER, or to draw on it only to an insufficient extent. Draft 
GBER 2 also displays several inconsistencies with other State aid compliance 
instruments revised over the past three years. Those inconsistencies should likewise be 
removed, so as to give effect to the requirement of coherence under Union law and to the 
uniform interpretation and application of Union law. We therefore urge the Commission 
to make the amendments set out and explained below. 

  

 
1 https://kath-buero.de/wp-content/uploads/2026/05/260313-KB-EKD-Caritas-Diakonie-Stellungnahme-
AGVO-Entwurf_fin.pdf; https://kath-buero.de/wp-content/uploads/2026/05/260423-KB-EKD-
Stellungnahme-AGVO-Entwurf.pdf; AGVO Reform; 2025-10-06_BAGFW-Stellungnahme_zur_AGVO-
Reform.pdf; https://kath-buero.de/wp-content/uploads/2025/10/251006-KB-Stellungnahme-
Ueberarbeitung-AGVO.pdf 

https://kath-buero.de/wp-content/uploads/2026/05/260313-KB-EKD-Caritas-Diakonie-Stellungnahme-AGVO-Entwurf_fin.pdf
https://kath-buero.de/wp-content/uploads/2026/05/260313-KB-EKD-Caritas-Diakonie-Stellungnahme-AGVO-Entwurf_fin.pdf
https://kath-buero.de/wp-content/uploads/2026/05/260423-KB-EKD-Stellungnahme-AGVO-Entwurf.pdf
https://kath-buero.de/wp-content/uploads/2026/05/260423-KB-EKD-Stellungnahme-AGVO-Entwurf.pdf
https://www.bagfw.de/veroeffentlichungen/stellungnahmen/positionen/detail/agvo-reform
https://www.bagfw.de/fileadmin/user_upload/Veroeffentlichungen/Stellungnahmen/2025/2025-10-06_BAGFW-Stellungnahme_zur_AGVO-Reform.pdf
https://www.bagfw.de/fileadmin/user_upload/Veroeffentlichungen/Stellungnahmen/2025/2025-10-06_BAGFW-Stellungnahme_zur_AGVO-Reform.pdf
https://kath-buero.de/wp-content/uploads/2025/10/251006-KB-Stellungnahme-Ueberarbeitung-AGVO.pdf
https://kath-buero.de/wp-content/uploads/2025/10/251006-KB-Stellungnahme-Ueberarbeitung-AGVO.pdf
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II. In Detail 

1. Proposed amendment to Article 2(87), third and fourth sentences, of draft 
GBER 2 

 

Justification:  

a. ‘Enterprises, in particular social enterprises’ 

The third sentence of Article 2(87) of draft GBER 2 confines to “social enterprises” the 
clarification that enterprises connected to the same non-profit entity or entities are not 
to be treated as a single economic unit and therefore not as a single undertaking. There 
is, however, no objective justification for so confining it, since the reasons 
underpinning that clarification regarding the notion of single undertaking hold good not 
only for social enterprises but for undertakings in general.  

What justifies the non-classification as a single undertaking is not whether a legal 
entity qualifies as an “undertaking” or as a “social enterprise”, but the fact that a direct 
link with a non-profit entity does not, as a rule, bring about the strengthening of 
economic power that is characteristic of single undertaking. The very purpose2 of the 
notion of single undertaking, as codified in the Annex to the SME Recommendation and 
further elaborated on in Article 2(3) of draft GBER 2, is to remove from the SME 
definition groups of undertakings which, by virtue of the links between them, command 
greater economic power than an SME.  

Links with a non-profit entity do not, as a rule, produce such an increase in economic 
power. If it is to remain a non-profit entity, the entity must continue to satisfy, including 
within a group, the constituent criteria set out in Article 2(88) of draft GBER 2, which 
reproduces Article 2(1)(h) of the SGEI de minimis Regulation. In particular, it must 

 
2 General Court, Case T-604/15 (Ertico), judgment of 22 May 2019, para. 101 and the case-law cited; Court 
of Justice, Case C-110/13 (HaTeFo), judgment of 27 February 2014, para. 31; Court of Justice, Case C-
516/19 (NMI Technologietransfer), judgment of 24 September 2020, para. 34. 

Article 2(87) (a) (new) 

For the purposes of applying Article 3(2), point (b), enterprises, in particular social 
enterprises, that have no relationship with each other, except for the fact that each 
of them has a direct link to the same public body or bodies, or to the same non-profit 
entity or entities, shall not be treated as one economic unit, and therefore not as 
one undertaking. This is without prejudice to the definitions of small and 
medium-sized enterprises and of small mid-caps;  
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reinvest all its profits in its own tasks and may therefore neither distribute them to 
investors nor deploy them, as part of a group strategy, to extend its market power. 
Accordingly, an undertaking does not acquire, through its link with a non-profit entity, 
the additional economic power that typically characterises a single undertaking. 
Whether that undertaking is a social enterprise or any other undertaking makes no 
difference in this respect, since the reason for the absence of the strengthening of 
market power lies in the legal constitution of the non-profit entity, not in that of the 
undertakings linked to it. To that extent, classification as a single undertaking is, by its 
very nature and purpose, inapposite to link structures involving non-profit entities. 

The second key reason why undertakings linked to non-profit entities are not to be 
classified as single undertaking is structural: as a rule, such undertakings have 
independent powers of decision vis-à-vis the non-profit entity in the exercise of their 
economic activities. By virtue of those independent powers of decision, they do not 
stand in the relationship of control required by the notion of single undertaking and 
presupposed by the tests set out in Article 3(3) of the SME definition in the Annex to the 
SME Recommendation. Recital 43, second sentence, of draft GBER 2 therefore rightly 
refers, by way of example, to ‘legal entities that (…) in practice have independent 
powers of decision’. Whether such independent powers of decision exist vis-à-vis the 
non-profit entity does not, however, turn on whether the undertaking linked to it 
qualifies as a social enterprise. What matters is solely the structure of the links 
between the undertakings whose classification as single undertaking is at issue, 
including the non-profit entities.  

It is not new that independent powers of decision within a link structure may so reduce 
the relationship of control presupposed by the notion of single undertaking that 
classification as a single undertaking is precluded. The point was first codified in recital 
4 of the general de minimis Regulation of 2013. It was subsequently taken over into 
recital 8 of the SGEI de minimis Regulation, which relates to the non-classification of 
non-profit entities as a single undertaking in Article 2(2), third sentence, of that 
Regulation. The criterion of independent powers of decision in fact derives originally 
from merger control:3 the Commission has long recognized, in the field of merger 
control and in respect of undertakings governed by public law, that the continued 
existence of independent powers of decision as regards an entity’s own economic 
activity and business strategy may preclude the degree of control required for a 

 
3 See Commission Notice on jurisdictional issues under Council Regulation (EC) No 139/2004 on the 
control of concentrations between undertakings, OJ C 95, 16 April 2008, p. 1, paras 52 et seq. and 194.  
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concentration.4 The Commission also has regular recourse to that standard of control 
under merger law when giving substance to the criterion of ‘dominant influence’ within 
the notion of single undertaking.5  

There is therefore no comprehensible or objective justification for confining the non-
classification as a single undertaking set out in the third sentence of Article 2(87) of 
draft GBER 2 to social enterprises linked to non-profit entities.  

From a practical point of view, too, confining the non-classification as a single 
undertaking to links with “social enterprises” would have absurd consequences. The 
notion of “social enterprise” is not identical to that of “non-profit entity”, and not every 
non-profit entity satisfies the newly created definition of a ‘social enterprise’ in Article 
2(87) of draft GBER 2. Non-profit entities linked to one another could accordingly be 
classified as a single undertaking irrespective of any independent powers of decision 
they may have, whereas that classification would be ruled out for social enterprises 
linked through non-profit entities. Non-profit entities would thus be placed at a 
disadvantage compared with social enterprises. That outcome is objectively 
incomprehensible and cannot have been intended.  

b. This is without prejudice to the definitions of small and medium-sized 
enterprises and of small mid-caps; 

Under Article 2(87), fourth sentence, of draft GBER 2, the non-classification as a single 
undertaking currently set out in the third sentence of that provision is to be “without 
prejudice” to the definitions of SMEs and small mid-caps.  

This must presumably be understood as meaning that the non-classification as a 
single undertaking is not to be taken into account when determining whether a legal 
entity falls within the definitions of ‘SME’ and ‘small mid-cap’ in draft GBER 2. At least 
20 block exemptions applying specifically to SMEs and/or small mid-caps – almost one 
third of all block exemptions in draft GBER 2 – would thereby be affected, as would at 
least 17 top-ups in aid intensity reserved to SMEs, including the aid intensities in Article 
55 (investment aid for energy efficiency measures other than in buildings) and Article 
56 (investment aid for energy performance measures in buildings), which are of 
particular relevance to non-profit and predominantly non-commercial legal entities 
providing social services. So far-reaching a restriction of the non-classification as a 

 
4 See recital 22 of Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations 
between undertakings; Commission Notice on jurisdictional issues under that Regulation, OJ C 95, 16 April 
2008, p. 1, paras 52 et seq. and 192–194. 
5 See Commission, User guide to the SME definition, 2020, p. 34. 
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single undertaking currently anchored in the third sentence of Article 2(87) of draft 
GBER 2 is objectively neither justified nor comprehensible.  

The consequence would be that non-profit and predominantly non-commercial legal 
entities remain exposed to protracted and administratively burdensome assessments 
of their possible classification as a “single undertaking” whenever GBER-Block 
Exemption provisions or top-ups in aid intensity relating to SMEs or small mid-caps are 
to be examined. That is the situation that non-profit and predominantly non-
commercial legal entities are facing today in general under the current GBER when 
applying for State aid rendered compatible with the State aid rules under the GBER.6 If 
sentence 4 of Article 2(87) of draft GBER 2 remained in the revised GBER, it would 
cement that situation for the next ten years, specifically for SME funding programmes 
rendered compatible with the State aid rules under the GBER. If the non-classification 
as a single undertaking in respect of non-profit entities did not apply for the purposes 
of the SME definition, the assessments required would continue to consume time and 
staff resources that non-profit and non-commercial entities simply do not have. In 
practice, the GBER would thus remain an instrument on which non-profit and 
predominantly non-commercial legal entities can scarcely draw, and then only to a 
very limited extent. Yet it is precisely non-profit and predominantly non-commercial 
legal entities whose ability to build up reserves and investment capital is very limited, 
both in law and in fact. That is why they are vitally dependent on public support, in 
particular for delivering their services in a manner consistent with climate change 
mitigation and adaptation.7 

Above all, a requirement in Article 2(87), fourth sentence, of draft GBER 2 that the non-
classification as a single undertaking set out in the third sentence of Article 2(87) is not 
to apply to the definitions of SMEs and small mid-caps would not be tenable in law.  

First, such a requirement would produce an understanding of the notion of SME – and, 
by implication, of the notion of single undertaking – which departs from that applying 
under other State aid compliance instruments. As recital 8, third sentence, of the SGEI 
de minimis Regulation expressly states, the non-classification of non-profit entities as 
a single undertaking under Article 2(2), third sentence, of that Regulation applies for 
the purposes of the SME definition as well. Divergences of substance in one and the 
same legal concept across different State aid compliance instruments are contrary to 
the requirement of coherence under Union law and to the requirement that concepts 
of Union law be interpreted and applied uniformly.  

 
6 See our joint position paper of 13 March 2026, p. 1 et seq., available at: https://kath-buero.de/wp-
content/uploads/2026/05/260313-KB-EKD-Caritas-Diakonie-Stellungnahme-AGVO-Entwurf_fin.pdf. 
7 Ibid. 
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A fortiori, one and the same State aid compliance instrument cannot contain two 
different notions of single undertaking. Yet that is ultimately what Article 2(87), fourth 
sentence, of draft GBER 2 constructs: under the notion of single undertaking in Article 
2(3) of draft GBER 2, the absence of that status for (social) enterprises linked to non-
profit entities is to be taken into account, whereas it is to be disregarded when 
classifying an undertaking as an SME under draft GBER 2 – a classification which 
presupposes precisely that the undertaking is not a single undertaking.  

As early as 2019, and specifically with regard to the GBER, the Court of Justice held in 
Eesti Pagar that a ‘coherent application of the envisaged exemption conditions within 
the Union’ must be ensured, and cautioned that ‘the criteria for applying the exemption 
conditions must be clear and easy for national authorities to apply’.8 Far from achieving 
that, the construction in the fourth sentence gives rise to tangible inconsistencies 
which are likely to generate considerable legal uncertainty in practice.  

Finally, the restriction of the non-classification as a single undertaking contained in the 
fourth sentence of Article 2(87) of draft GBER 2 departs from the notion of single 
undertaking itself. As set out above, the non-classification as a single undertaking of 
undertakings linked to non-profit entities follows, as a matter of substantive law, 
directly from the application of that notion and from its purpose. In that respect the 
third sentence of Article 2(87) of draft GBER 2, like Article 2(2), third sentence, of the 
SGEI de minimis Regulation before it, constitutes no more than a declaratory 
codification. The notion of single undertaking itself must, however, undoubtedly also 
be applied for the purposes of the SME definition, since it is a precondition of SME 
status that the undertaking is not a single undertaking. A departure from that notion 
would likewise infringe the requirement of coherence under Union law, which serves 
to ensure the uniformity and practical effectiveness of the Union legal order, and would 
give rise to considerable legal uncertainty in the application of the notion of single 
undertaking beyond the specific State aid compliance instruments as well.  

The fourth sentence of Article 2(87) of draft GBER 2 must therefore be deleted. 

2. No amendment required to Article 2(88) of draft GBER 2 

We welcome the fact that the definition of a ‘non-profit entity’ laid down in Article 2(1)(h) 
of the SGEI de minimis Regulation has been taken over verbatim into Article 2(88) of draft 
GBER 2. This serves the requirement of coherence under Union law and the shared 

 
8 Court of Justice, Case C-349/17 (Eesti Pagar), judgment of 5 March 2019, para. 61. This call for clarity and 
ease of application, with reference to this judgment, is also acknowledged in recital 2 of the draft GBER 2. 
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objective of the Commission and the Member States of reducing administrative burden. 
We support its retention in this form.  

3. Proposed amendment to the third sentence of recital 43 of draft GBER 2  

 

Justification:  

a. “(…)this Regulation should include a limited derogation the clarification 
regarding from the notion of an undertaking that social enterprises connected to 
the same public body or the same non-profit entity should not be treated as 
linked to each other.” 

As already set out above, the clarification concerning the notion of undertaking – 
namely that enterprises connected to the same public body or the same non-profit 
entity are not to be treated as linked to each other – follows directly from the notion of 
single undertaking and from its purpose. The non-classification as a single undertaking 
now set out in the third sentence of Article 2(87) of draft GBER 2, previously laid down 
in Article 2(2), third sentence, of the SGEI de minimis Regulation and incorporated into 
the SGEI Decision by Article 1, second sentence, read together with recital 10 thereof, 
therefore constitutes a declaratory codification of the result of applying the notion of 
single undertaking. 

It follows that, in legal terms, the non-classification as a single undertaking is not a 
‘limited derogation’ but a legislative clarification of an already existing legal situation. 
Accordingly, the term ‘limited derogation’ in the third sentence of recital 43 of draft 
GBER 2 must be deleted and replaced by the term ‘clarification’ in respect of the non-
classification as a single undertaking, providing – as recital 8, sixth sentence, of the 
SGEI de minimis Regulation already does – that undertakings connected to the same 
public body or the same non-profit entity ‘should not be treated as linked to each 
other’.  

The fact that this non-classification as a single undertaking covers ‘undertakings’ 
generally, and not only social enterprises, follows – as already set out above – from the 

For this reason, this Regulation should include a limited derogation the clarification 
regarding from the notion of an undertaking that social enterprises connected to the 
same public body or the same non-profit entity should not be treated as linked to 
each other. This derogation shall not affect the application of the definition of 
SMEs and small mid-caps. 
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fact that the reasons for it are present irrespective of whether the undertaking linked to 
the non-profit entity is a social enterprise within the meaning of Article 2(87) of draft 
GBER 2: the notion of single undertaking is, by its nature and purpose, inapposite to 
constellations in which the links do not bring about the strengthening of economic 
power that is characteristic of a single undertaking, and it presupposes a relationship 
of control which is not present to a sufficient degree where the link structure includes 
independent powers of decision.  

b. This derogation shall not affect the application of the definition of SME and 
small mid-cap.  

The deletion of this fourth sentence of recital 43 of draft GBER 2 is required for the same 
reasons as the deletion of the fourth sentence of Article 2(87) of draft GBER 2; 
reference may therefore be made to the reasoning set out above.  

4. Proposed amendment: Top-ups in aid intensity for non-profit entities  
in Article 44(5)(a) (training aid), Article 55(9)(c)(i) (energy efficiency measures other 
than in buildings) and Article 56(11)(c)(vi) (new) (energy performance measures in 
buildings) of draft GBER 2 

General Justification:   

Draft GBER 2 treats social enterprises, which may distribute half of their profits by way 
of return, and non-profit entities, which must reinvest all their profits in their own tasks, 
alike as regards aid intensity. That is not justified. Non-profit entities are so restricted, 
in law and in fact, in their scope for building up reserves and investment capital that 
they are vitally dependent on public support, in particular for delivering their services 
in a manner consistent with climate change mitigation and adaptation. The top-ups in 
aid intensity provided for in draft GBER 2 – as already in the first draft of 25 February 
2026 – are tailored to social enterprises, which may distribute profits to investors and 
can therefore raise private risk capital, an option not open to non-profit entities. Those 
top-ups are consequently insufficient for non-profit entities; to treat them, as regards 
aid intensity, in the same way as social enterprises would place their economic 
survival at risk.9   

 
9 On the funding requirements facing these organisations in this context, see Kenkmann, T. / Gargya, D. / Bei 
der Wieden, M. / Bürger, V., Klimaschutz in Nichtwohngebäuden: Herausforderungen für soziale 
Einrichtungen [Climate protection in non-residential buildings: challenges for social service providers], 
published by the German Environment Agency, Texte 96/2024, available at: 
https://www.umweltbundesamt.de/publikationen/klimaschutz-in-nichtwohngebaeuden-
herausforderungen 

https://www.umweltbundesamt.de/publikationen/klimaschutz-in-nichtwohngebaeuden-herausforderungen
https://www.umweltbundesamt.de/publikationen/klimaschutz-in-nichtwohngebaeuden-herausforderungen
https://www.umweltbundesamt.de/publikationen/klimaschutz-in-nichtwohngebaeuden-herausforderungen
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For this reason alone, the future GBER should provide for dedicated top-ups in aid 
intensity for non-profit entities.  

 

Furthermore, as set out above, the definition of a ‘non-profit entity’ in Article 2(88) of 
draft GBER 2 is not co-extensive with the definition of a ‘social enterprise’ in the first 
two sentences of Article 2(87) of draft GBER 2. Not every non-profit entity meets the 
defining criteria of a social enterprise. There is therefore a further risk that some non-
profit entities would be unable to benefit from any of the top-ups in aid intensity 
envisaged for social enterprises. That makes it all the more important to introduce, in 
the future GBER, dedicated top-ups in aid intensity tailored specifically to non-profit 
entities.  

 

 Article of  

draft GBER 2 

Top-up in 
aid 
intensity 

Justification 

1. Article 44(5) (vii) 
(new) 

+ 20 %  Under their definition in Article 2(87) of draft GBER 2, 
social enterprises are required to reinvest only half of 
their profits in their purposes and may offer returns to 
investors. Non-profit entities, by contrast, must use all 
their profits for their own purposes and may not 
distribute profits. The top-up in aid intensity provided 
for social enterprises, namely 10 percentage points, 
should accordingly be doubled for non-profit entities, 
that is to say an top-up of 20 percentage points. 

Amendment: 

5.  The aid intensity shall not exceed 50 per cent of the eligible costs.  
(a) It may be increased, up to a maximum aid intensity of 100 per cent of the 

eligible costs, as follows:  
(vii) by 20 percentage points if the training is provided by a non-profit 
organisation to its own workers 

2. Article 
55(9)(c)(i) 

 

+ 50 %  Energy efficiency measures other than in buildings play 
an important role in the organisation and provision of 
social, health, care and education services. The aid 
intensity currently provided for is, however, markedly 
too low for non-profit entities.  

Amendment: 
9.    The aid intensity shall not exceed: 

(a) (…)  
(b) (…) 
(c) The aid intensities under points (a) and (b) may be increased by:  
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(i) 5 percentage points for aid granted to medium-sized undertakings and, 
10 percentage points for aid granted to small undertakings, and 50 
percentage points for non-profit entities; or, alternatively, 10 
percentage points where the total amount of aid does not exceed EUR 1.5 
million per undertaking, per project, for aid granted to any undertaking, 
regardless of its size;  

3. Article 
56(11)(c)(vi) 
(new) 

 

+ 40 %  There is a very substantial need for public support for 
the climate-mitigation and climate-resilience 
renovation of buildings used for the organisation and 
provision of social, health, care and education 
services. The aid intensities currently provided for in 
draft GBER 2 are, however, too low for non-profit 
entities to be able to make use of them, so that an top-
up is required. Since, unlike social enterprises under 
Article 2(87) of draft GBER 2, non-profit entities must 
use all their profits for their own purposes and, being 
unable to distribute returns, cannot attract investors, 
they should receive double the top-up in aid intensity 
provided for social enterprises. 

Amendment:  

(c) The aid intensities set out in points (a) and (b) may be increased by the following 
percentage points up to a maximum of 90 % of the eligible costs:  

(i) – (iv) (…) 
(vi) 40 percentage points for non-profit entities 
 

 

Berlin, 29 July 2026 


