Summary of the position on the second draft of the General Block
Exemption Regulation (draft GBER 2)

We welcome draft GBER 2, which meets several of the concerns we raised earlier. As drafted,
however, it still risks leaving non-profit entities and legal entities that predominantly carry out
non-commercial activities unable, or barely able, to use public funding made State aid
compliant under the GBER. It is also inconsistent with other State aid instruments revised in
the last three years.

We ask for the following changes. (In the boxes: bold = proposed insertion, strack-throtugh =
proposed deletion.)

1. Article 2(87), third and fourth sentences — broaden the rule and delete
sentence 4

Proposed Article 2(87a) (new):

For the purposes of applying Article 3(2), point (b), enterprises, in particular social
enterprises, that have no relationship with each other, except for the fact that each of them
has a direct link to the same public body or bodies, or to the same non-profit entity or entities,
shall not be treated as one economic unit, and therefore not as one undertaking. Thisis

Justification:
- Amendment Part 1: Insert “enterprises, in particular”

- Reason: Therule (a directlink to a non-profit entity does not create a single undertaking)
should cover all undertakings, not only “social enterprises”. A non-profit entity must
reinvest all profits and cannot pool market power, being linked to it does not enhance
another undertaking’s economic power to the extent typical for single undertakings.
Furthermore, undertakings connected to a non-profit entity keep, as a rule,
independent powers of decisions regarding their economic activities, thus there
generally is not enough control to constitute a single undertaking. All this is true for any
undertaking, not only social enterprises. Thus the wording must be extended to
“enterprises” in general.

- Amendment Part 2: Delete the fourth sentence.

Reason: Without this change the non-classification as a single undertaking for non-
profit entities would not apply to the SME and small-mid-cap tests. This affects about
20 block exemptions and 17 SME aid-intensity top-ups. Non-profit entities would stay
caught in long and bureaucratic “single undertaking”-assessments. It would also put
two different meanings of “single undertaking” into one regulation, contrary to the EU
requirements of coherence and uniform application.




2. Article 2(88) — keep unchanged

We welcome this Article and ask to retain it in the revised GBER. It takes the definition of a
“non-profit entity” word-for-word from the SGEI de minimis Regulation, which supports
coherence and reduces administrative burden.

3. Recital 43, third sentence — call it a “clarification”, delete sentence 4

Proposed recital 43, third sentence:

For this reason, this Regulation should include atimited-derogation-the clarification
regarding from-the notion of an undertaking that sectatenterprises connected to the same
public body or the same non-profit entity should not be treated as linked to each other. This

Justification
- Amendment Part 1: Delete “limited derogation”, replace it with “clarification regarding”
and align the wording with recital 8 of the SGEI de minimis Regulation.

Reason: the classification as a “limited derogation” is wrong as a legal term: the non-
classification as a single undertaking for non-profit entities is not an exception but a
clarification that follows directly from the concept of the single undertaking, and is only
declaratory.

- Amendment Part 2: Delete recital 43’s fourth sentence

Reason: the reasons are the same as for the deletion of the fourth sentence of Article
2(87).

4. Higher aid intensities (top-ups) for non-profit entities

Proposed additions:

e Article 44(5)(a) (training aid): new point (vii) by 20 percentage points if the training is
provided by a non-profit entity to its own workers — top-up +20 %.

* Article 55(9)(c)(i) (energy efficiency other than in buildings): insert and 50 percentage
points for non-profit entities — top-up +50 %.

e Article 56(11)(c)(vi) (new) (energy performance in buildings): 40 percentage points for non-
profit entities — top-up +40 %.

- Social enterprises may distribute half their profits and raise investor capital; non-profit
entities must reinvest everything and cannot. Top-ups designed for social enterprises
are therefore too low for them.

- Aid intensity top-ups are needed — in particular for climate-friendly buildings and
energy measures — otherwise the economic survival of non-profit entities is at risk.




